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Schuyler G. Carroll (SC-1234)   Hearing Date: March 15, 2007 
ARENT FOX LLP Hearing Time: 10:00 a.m  
1675 Broadway 
New York, New York 10019 
(212) 484-3900 

Attorney for Roy Babitt, Chapter 7 Trustee 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------x  
 
In re 

ANITA S. WIGGINTON, 

                                          Debtor. 

 

Chapter 7 
 
Case No. 04-16523 (RDD) 
 
 

----------------------------------------------------x  
 

MOTION FOR AN ORDER AUTHORIZING THE SALE OF  
PROPERTY OF THE ESTATE AND FIXING POST-CLOSING RENTAL 

 RATES PURSUANT TO 11 U.S.C. § 363(b)(1), (f), (h), AND 105 AND  
FEDERAL RULES OF BANKRUPTCY PROCEDURE 2002(a)(2) AND 6004  

 
TO THE HONORABLE ROBERT D. DRAIN:  
UNITED STATES BANKRUPTCY JUDGE 
 
 Roy Babitt, Chapter 7 Trustee (the “Trustee”) of the estate of Anita S. Wigginton 

(the “Debtor”) by and through his attorney, Arent Fox LLP, hereby submits this motion 

(the “Motion”) seeking an order authorizing the sale of property of the estate and fixing 

post-closing rental rates pursuant to sections 363(b)(1), (f), (h) and 105 of Title 11 of the 

United States Code (the “Bankruptcy Code”) and Federal Rules of Bankruptcy Procedure 

2002(a)(2) and 6004 (the “Bankruptcy Rules”), hereby sets forth and alleges: 

PRELIMINARY STATEMENT 

1. The Debtor and Carolyn Billington (“Billington”) are co-owners of the 

multifamily property located at 3989 Paulding Avenue, Bronx, NY 10466 (the 

“Property”).  The Trustee seeks an order of this Court authorizing the sale of the Property 
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pursuant to section 363(b), (h) and (f) of the Bankruptcy Code.  It is expected that the 

estate’s share of the sale proceeds will permit a dividend to creditors.  Absent such a sale, 

however, it is likely that creditors will not receive any distributions.  

2. The Property consists of six units, three of which are occupied by third 

party tenants, and one is currently vacant.  The Trustee retained G.E.M. Auction Corp. 

(“GEM”) to market the Property for sale and has received an offer for the Property from 

MSD Group LLC (“MSD” or the “Purchaser”) for $425,000.00.  The Trustee seeks an 

order of this Court approving the sale of the Property to the Purchaser, subject to higher 

bids, pursuant to section 363 of the Bankruptcy Code.  The sale is in accordance with the 

prior agreement among the Trustee, the Debtor, and Billington, memorialized in the 

Stipulation and Order entered by this Court on June 28, 2006. A copy of the Stipulation 

and Order is annexed hereto as Exhibit A. 

JURISDICTION AND VENUE 

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. § 1334 

and the Standing Order of Referral of Cases to Bankruptcy Judges for the Southern 

District of New York, dated July 10, 1984 (Ward, acting C.J.).  This is a core proceeding 

pursuant to 28 U.S.C. § 157(b).  The venue of this proceeding is proper in this district 

pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory predicates for the relief sought 

herein are sections 363 and 105 of the Bankruptcy Code and Federal Rules of Bankruptcy 

Procedure 2002(a)(2) and 6004 (the “Bankruptcy Rules”).  

BACKGROUND 

4. On October 8, 2004, the Debtor filed a Chapter 13 bankruptcy petition 

under Title 11 of the United States Code (the “Bankruptcy Code”).  On March 11, 2005 

Countrywide Home Loans objected to confirmation of the Debtor’s Chapter 13 plan.  On 
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May 10, 2005, the Debtor voluntarily converted from Chapter 13 to Chapter 7 and Roy 

Babitt was appointed the Chapter 7 Trustee. 

The Property 

5. The Debtor and Billington own the Property as joint tenants.  The Property 

is a six unit multifamily dwelling.  The Debtor and her sister, Carolyn Billington, each 

occupy one unit of the Property.  Three of the other four units are occupied by tenants, 

with rents now being collected by GEM, and one unit is currently vacant. 

6. On March 16, 2006, the Trustee filed a complaint (the “Complaint”) 

against the Debtor and Billington as co-owners of the Property.  The Complaint sought an 

order permitting the sale of the Property pursuant to section 363(h) of the Bankruptcy 

Code and compelling the Debtor and Billington to turnover all post-petition rents 

pursuant to section 541(a)(6) of the Bankruptcy Code.  Prior to the filing of the 

Complaint, the Trustee had only received partial payment of the rents. 

7. On April 4, 2006, the Court entered an Order authorizing the retention of 

GEM as the real estate broker and managing agent for the Property.  

8. On April 24, 2006, Carolyn Billington filed a Chapter 13 Bankruptcy 

petition under the Bankruptcy Code.  Billington asserts that her filing was an error, and is 

in the process of having said case dismissed. 

Sale Of The Property Was Authorized By This Court And The Non-Debtor Co-
Owner: 

9. After the filing of the Complaint, the Trustee, the Debtor and Billington 

reached an agreement to permit a sale of the Property.   On June 28, 2006, this Court 

entered a Stipulation and Order between the Trustee, the Debtor and Billington 

memorializing that agreement.  The Stipulation and Order provides among other things:  
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• The Trustee is authorized to market and sell the Property, pursuant to section 

363(h) of the Bankruptcy Code.  
 

• The Trustee has the sole authority to sell both the Debtor’s and Billington’s 
interest in the Property. 

 

• Upon receipt of an offer by GEM, the Trustee will make a motion before the 
Court, seeking approval of the sale of the Property pursuant to section 363 of 
the Bankruptcy Code. 

 

• After payment of all expenses associated with the Property and the sale 
thereof the Trustee and Billington each are entitled to one-half of the 
remaining proceeds from the sale of the Property.  

 

• The Debtor is not required to pay rent until the Property is sold. 
 

• Billington is not to be required to pay rent until the Property is sold, provided 
however, Billington is required to fully cooperate with the Trustee and any of 
his agents (including GEM) and to vacate the Property within 120 days of the 
of the closing date of the sale.   

 

10. The Debtor’s Schedule D lists a mortgage on the Property with 

Countrywide Home Loans in the amount of $165,024.31.  The Debtor’s Schedule E 

indicates $0.00 in unsecured priority claims and Schedule F indicates $25,063.95 in 

unsecured non-priority claims.  A total of $210,008.00 in claims have been filed against 

the Debtor’s estate, including the claim filed by Countrywide Home Loans in the amount 

of $164,868.79. 

The Trustee’s Extensive Marketing Efforts: 

11. At the Trustee’s request, GEM worked diligently to attempt to find a 

suitable purchaser for the Property.  After more than six months of intensive marketing 

efforts by GEM, the Trustee identified several different parties interested in purchasing 
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the Property.  MSD has entered into a contract (the “Contract”) for the purchase of the 

Property for the sum of $425,000.00, subject to this Court’s approval and higher and 

better offers.  The Trustee and GEM are hopeful that additional, higher offers will be 

received prior to the auction (the “Auction”), since several other parties continue to 

express interest.  In light of GEM’s extensive efforts to recruit potential purchasers and 

the results thereof, however, the Trustee believes that the offer from MSD represents a 

fair value for the Property.  The Contract permits the Trustee to conduct an auction and 

continue marketing the Property until the Auction, so that GEM may solicit higher and 

better offers and the estate may obtain maximum value for the Property.  A copy of the 

Contract is annexed hereto as Exhibit B. 

The Contract Requires The Trustee To Seek An Order Setting Post-Closing Rental 
Rates 

12. As described above, the Debtor and Billington are not paying rent at the 

present.  In addition, they are not obligated to do so until after the closing.  As a result, 

MSD expressed concern that disputes might arise with the Debtor and Billington as to the 

amount of rent that should be charged and related issues.  In order to ease MSD’s 

concerns, MSD required the Trustee to seek entry of an order fixing the amount of the 

post-closing rent to be paid by the Debtor and Billington in this regard.  Paragraph 15(b) 

of the Contract provides as follows: 

Trustee agrees to seek approval of the following terms as part of the Trustee’s 
motion for an Approval Order: (i) that for six (6) months after the Closing Date 
(the “Rental Period”), the rent for the Apartment shall be $1,200.00 per month; 
(ii) that if Billington remains in the Apartment after the expiration of the Rental 
Period, the rent shall be $2,400.00 per month (the “Holdover Rent”); (iii) that at 
closing, Trustee shall establish an escrow in the amount of $14,400.00 from the 
proceeds of the Purchase Price (the “Rent Escrow”);  (iv) that if Billington 
remains in the Apartment after the expiration of the Rental Period and does not 
pay the Holdover Rent, Trustee shall pay to Purchaser from the Rent Escrow the 
amount of Holdover Rent due and payable to Purchaser, provided (A) that 
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Purchaser shall only be entitled to payments from the Rent Escrow for amounts of 
Holdover Rent due for that period of time which Billington actually remains in 
possession of the Apartment, without the consent of Purchaser and does not pay 
rent, during the six (6) months immediately after the expiration of the Rental 
Period, (B) Purchaser provides evidence reasonable to Trustee of the amounts 
paid by Billington and amounts payable to Purchaser, (C) Purchaser provides to 
Trustee an affidavit executed by Purchaser setting forth the amounts paid and 
amounts payable to Purchaser; (v) that any amounts remaining in the Rent Escrow 
shall be paid in accordance with the Approval Order; and (vi) nothing contained 
herein shall create any rights in favor of Billington.  

13. Thus, the Contract requires the Trustee to seek entry of an order (a) fixing 

the post-closing rental rates, (b) requiring the Debtor and Billington to pay post-closing 

rent, (c) requiring the Debtor and Billington to pay double rent if they do not vacate the 

Property within six months, and (d) providing for $14,400.00 to be held in escrow by the 

Trustee for six months. 

Breakup Fees 

14. In order to induce MSD to act as the stalking horse, MSD required the 

Trustee to grant MSD a break up fee providing for the payment to MSD in the amount of 

3% of the purchase price or $12,750.00, in the event MSD is not the successful bidder at 

the Auction.  Thus, paragraph  3(d) of the Contract provides as follows: 

Trustee’s obligations under this Agreement are conditioned upon Trustee’s not 
receiving, after notice and hearing (including, the Sale Hearing), a Competing 
Offer that is a “higher or better” offer approved or authorized by the Court.  If 
such a higher and better offer is accepted, approved, authorized by the Court and 
the Trustee consummates a transaction with the person or entity that submitted 
such Competing Offer, (i) this Agreement will be null and void (except to the 
extent provided in the final sentence of this subparagraph); (ii) after title to the 
Property closes to the Competing Offeror, Trustee will return the Down Payment 
to Purchaser and Trustee shall pay to Purchaser a fee equal to three percent (3%) 
of the Purchase Price (the “Break-Up Fee”) so long as Purchaser is not in default 
of its obligations hereunder; and (iii) after Trustee returns the Down Payment to 
Purchaser and pays the Break-Up Fee to Purchaser, neither party will have any 
further rights or obligations hereunder, except obligations under this Agreement 
that by their express terms, survive the termination of this Agreement.  If 
Purchaser has bid an amount at the Sale Hearing, or at the time scheduled for such 
bids by the Court that is less then the Competing Offeror, this Agreement will 
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remain in effect until the Competing Offeror closes title to the Property or 
defaults in its obligation; in the latter event, Purchaser will be obligated to close 
title under this Agreement at a Purchase Price equal to its highest bid at the Sale 
Hearing within ten (10) business days notice from Trustee that the Competing 
Offeror has defaulted in its obligation and that Trustee will convey the Property to 
Purchaser. 

15. Accordingly, the Contract requires the Trustee to seek such entry of an 

order authorizing the Trustee to pay MSD $12,750.00 in the event MSD is not the 

successful bidder at the Auction. 

RELIEF REQUESTED HEREIN 

16. The Trustee seeks an order (i) authorizing the Trustee to sell the Property 

to the highest and best bidder at the Auction or pursuant to the Contract with MSD (the 

“Successful Bidder”), subject to any higher or better offers as may be made at the hearing 

to consider the same; (ii) authorizing the sale of the Property free and clear of all liens, 

claims, interests and encumbrances, with all such liens, claims, interests and 

encumbrances attaching to the net proceeds of the sale, in their order of priority and to 

the extent of their validity, net of all Trustee commissions, attorneys’ fees and expenses, 

and all other expenses of the sale, pursuant to sections 363(b), (f), (h), 105 and 506(c) of 

the Bankruptcy Code; (iii) fixing post-closing rental rates; (iv) allowing the Trustee to 

assume and assign any executory contracts and unexpired leases to the Successful Bidder 

and in determining that the Successful Bidder is a good faith purchaser and is thereby 

entitled to the protections afforded by section 363(m) of the Bankruptcy Code. 

17. The Trustee is authorized to sell property of the estate pursuant to section 

363 of the Bankruptcy Code, which provides in relevant part that “the Trustee, after 

notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, 

property of the estate.” 11 U.S.C. § 363(b)(1).  In addition, the Trustee has the authority 
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to sell property free and clear of all liens and encumbrances.  11 U.S.C. § 363(f).  The 

Trustee’s authority to sell the Property is amplified in Bankruptcy Rules 6004(f)(1), 

which in relevant part states that “[a]ll sales not in the ordinary course of business may be 

by private sale or by public auction.”  Chapter 7 Trustees often exercise the authority to 

sell debtors’ assets.  In re Stein, 281 B.R. 845, 848 (Bankr. S.D.N.Y. 2002) (discussing 

the Trustee’s right to sell the assets of the Debtor under the Bankruptcy Code); In re 

Bakalis, 220 B.R. 525, 531–32 (Bankr. E.D.N.Y. 1998) (explaining the Trustee’s 

authority to conduct the sale of the debtor’s assets).   

18. Furthermore, the Trustee is authorized to sell property of the estate that is 

owned with another non-debtor party where: 

 “(h) [n]otwithstanding subsection (f) of this section, the trustee may sell both the 
estate's interest, under subsection (b) or (c) of this section, and the interest of any 
co-owner in property in which the debtor had, at the time of the commencement 
of the case, an undivided interest as a tenant in common, joint tenant, or tenant by 
the entirety, only if-- (1) partition in kind of such property among the estate and 
such co-owners is impracticable; (2) sale of the estate's undivided interest in such 
property would realize significantly less for the estate than sale of such property 
free of the interests of such co-owners; (3) the benefit to the estate of a sale of 
such property free of the interests of co-owners outweighs the detriment, if any, to 
such co-owners; and (4) such property is not used in the production, transmission, 
or distribution, for sale, of electric energy or of natural or synthetic gas for heat, 
light, or power.” 11 U.S.C.A. § 363(h). 

 

Authorization To Sell The Property 

19. The Trustee seeks authorization to sell the Property to MSD, according to 

the terms of the Contract, a copy of which is annexed hereto as Exhibit B, pursuant to 

which the Trustee has agreed to sell the Property, subject to higher or better offers.  
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Sale Free And Clear 

20. As noted above, the Trustee seeks authorization to sell the Property free 

and clear of security interests, liens, claims and encumbrances at the Auction, if any, with 

such security interests, liens, claims and encumbrances, if any, to attach to the proceeds 

of sale.   The Trustee is advised that there is value in the Property to benefit the estate.  If 

any holder of any security interest, lien, claim or encumbrance does not object to the 

proposed sale, the Trustee will request the Court enter an order approving the sale of the 

Property, free and clear of any security interests, liens, claims and encumbrances as 

provided by section 363(f) of the Bankruptcy Code, with such security interests, liens, 

claims and encumbrances to attach to the proceeds of sale. 

Fixing Post-Closing Rental Rates 

21. Pursuant to the terms of the Contract, MSD requires the Trustee to seek 

Court approval fixing post-closing rental rates.  Accordingly, pursuant to the terms of the 

Contact, and subject to Court approval of the same, the Trustee shall pay to MSD, any 

funds received by the Trustee, after the date of closing, attributed to unpaid or 

uncollected rents and any amounts received, that stem from lease agreements associated 

with the four rental units of the Property.  

The Standard For Break-Up Fees: 

22. As noted above, the Trustee seeks authorization to grant MSD a break up 

fee providing for the payment to MSD in the amount of 3% of the purchase price or 

$12,750.00, in the event MSD is not the successful bidder at the Auction.  The Second 

Circuit has consistently recognized the usefulness and necessity of break-up fees in the 

bidding process.  “Agreements to provide breakup fees . . . are meant to compensate the 

potential acquirer who serves as a catalyst or ‘stalking horse’ which attracts more 
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favorable offers.”  In re Marrose Corp., 1992 WL 33848, 5 (Bankr. S.D.N.Y. 1992).  

Breakup fees are “legitimately necessary to convince a ‘white knight’ to enter the bidding 

by providing some form of compensation for the risks it is undertaking.”  Samjens 

Partners I. v. Burlington Indus., Inc., 663 F. Supp. 614, 624 (S.D.N.Y. 1987).  That risk 

includes embarking “on a one-sided commitment . . . the debtor must offer a prospective 

purchaser an incentive to be a stalking hours – to commit to buy at a set price.  The 

breakup fee is one strong incentive to commit to the transaction.”  Jonathan M. Landers 

and Kathryn A. Coleman, Selling an Operating Business in Bankruptcy, 33 UCC L.J. 

387, 411 (2001, No. 4).   

Executory Contract Standard of Review  

23. The Trustee has the power to assign and reject executory contracts 

pursuant to section 365.  The In re Chi-Feng Huang, 23 B.R. 798, 800 (Bankr. 9th Cir. 

1982). "Generally, absent a showing of bad faith, or an abuse of business discretion, the 

debtor's business judgment will not be altered." In re G Survivor Corp., 171 B.R. 755, 

757-58 (Bankr. S.D.N.Y. 1994). 

NOTICE OF SALE 

24. Bankruptcy Rule 2002(a)(2) requires that all creditors of the Debtor shall 

receive at least twenty (20) days notice of the proposed use, sale, or lease of property of 

the estate other than in the ordinary course of business, unless the Court for cause shown 

shortens the time or directs another method of giving notice.  

25. The Trustee respectfully requests that the Court authorize notice of the 

Hearing, the Motion and the Auction, pursuant to Federal Rules of Bankruptcy Procedure 

2002(a)(2) and 6004(a) by service of a copy of the Notice of Hearing by first class mail 
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to (i) the United States Trustee; (ii) all creditors; (iii) all those who filed a notice of  

appearance; and (iv) all parties known to have any interest in purchasing the Property.       

AUCTION PROCESS 

26. In order to ensure the highest and best price is obtained for the Property, 

the Trustee proposes to hold an auction at the hearing subject to the terms and conditions 

outlined in the Notice of Hearing annexed hereto as Exhibit C and the Terms and 

Conditions annexed hereto as Exhibit D.  In summary, the terms and conditions provide 

that: 

(a) All bids must be in the form of cash or other immediately available funds, 
must be without contingencies or conditions of any kind, and must be 
irrevocable. 

 
(b) At the conclusion of bidding, the Trustee shall determine if any of the bids 

made in open Court are an acceptable highest and best bid.   
 

 
(c) Counsel for the Trustee shall ask the Bankruptcy Court to enter a written order 

in open court approving the sale to the successful bidder. 
  

(d) The minimum initial overbid for the Property is $445,000.00 and will 
continue in $5,000.00 increments, unless the Trustee or his representatives 
determines otherwise.  

 
 

(e) Any person wishing to bid on the Property shall deposit with the Trustee prior 
to the commencement of the Auction a deposit in the amount of 10% of the 
Minimum Bid Price in the form of a cashier’s check or certified check drawn 
on a bank acceptable to the Trustee, such cashier’s check or certified bank 
check made payable to “Roy Babitt, Trustee” (the “Bid Deposit”).  Only those 
parties who submit a Bid Deposit to the Trustee prior to the commencement of 
the Auction shall be entitled to bid on the Property at the Auction.  The 
deposit made by the successful bidder shall be non-refundable except in the 
event that a closing does not take place as a consequence of the disapproval of 
the sale by the Trustee or the Bankruptcy Court.  The Bid Deposit shall be 
applied to the purchase price.  

 
(f) The purchase and sale of the Property will close within three business days of 

the entry of an order of the Court approving the terms of the sale of the 
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Property.  If the successful bidder fails to pay in full and close within three 
business days, the Bid Deposit immediately shall be forfeited and become 
property of the estate; the successful bidder shall forfeit all rights to purchase 
the Property and the Trustee shall be permitted to close with the bidder that 
placed the next highest bid without further order.     

 
 

(g) The sale shall be free and clear of all claims, liens, encumbrances and security 
interests with any such claims, liens, encumbrances or security interests to 
attach to the net proceeds of the sale.  

 
(h) The purchaser takes the Property “as is” “where is”.  The Trustee makes no 

representations or warranties whatsoever.  The purchaser avers that he/she has 
not relied on any statements, representations of information furnished by the 
Trustee or any agent, employee or other person.   

 
 

(i) All sales shall be subject to such additional or different terms and conditions 
as the Trustee or the Court shall require and be announced at the Auction.  In 
no event shall the estate or the Trustee have any liability beyond return of the 
deposit.  Each bidder and purchaser acknowledges that the Trustee is offering 
the Property for sale in his capacity as the Trustee for the estate of Anita S. 
Wigginton and not in his individual capacity and, as such, shall have no 
personal liability.   

 
27. In addition to the foregoing, the Trustee may impose such other terms and 

conditions as he deems to be in the best interest of the estate, creditors and other parties-

in-interests as may be announced at the Auction.   

28. Pursuant to section 363(f) of the Bankruptcy Code, the Trustee proposes 

that the Property be sold free and clear of all liens, security interests, claims, 

encumbrances and interests if any, which will attach to the net proceeds received by the 

Trustee with the same force and effect that they now have.  The trustee will also seek a 

ruling that the purchaser is a “good faith” purchaser under section 363(m) of the 

Bankruptcy Code. 

WAIVER OF MEMORANDUM OF LAW 
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29. This Motion presents no new or novel issues of law and the authorities 

relied upon are fully set forth herein.  Accordingly, the Trustee respectfully requests that 

the Court waive the requirement set forth in Local Bankruptcy Rule 9013-1(b) that a 

separate memorandum of law be filed in support of this Motion.  

30. No previous application for the relief sought herein has been made to this 

or any other court, except with respect to the action commenced by the Trustee to compel 

the sale, which culminated in the entry of the Stipulation Order, as described herein. 

CONCLUSION 

 WHEREFORE, the Trustee respectfully requests that this Court grant the Motion, 

enter an order granting the relief requested herein and grant such other, further and 

different relief as this Court deems just and proper.  

 
Dated: New York, New York 

January 26, 2007 
 

 ARENT FOX LLP 
Attorney for Roy Babitt, Chapter 7 Trustee 

By: /s/ Schuyler G. Carroll  
Schuyler G. Carroll (SC-1234) 
1675 Broadway  
New York, New York 10019 
(212) 484-3900 

 
 




















































































